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ololg F/AIICHE FA O woh Fastn keldel Aol Wesith wheba
2 =Po FSGRAE uejsts Zo| 9 & ojgA Ar|Hoe olxte] oog &
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olsto] wolo] AL Thewt 2t WA AIFIIHE Fujel Letxte] AR, &
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g, =xpy, ESGel FAlolmete] oA 9 ojo] tigt siAMS AAlSH o]=e] AE

s 249} ARE 240 AslE Avfst 98] Wolol dols W T AV
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. eixje] o

1. $4019: golel WAl FHO| olo] YA

Alo]D(duty of loyalty)2= 4EFR}7} L0lxME Q54 38L]5]
o Ho] QlojA3)  FAo|Ro] & &3 o]
=ZXAYA(No Profit Rule)o.2 2rC}.4) o]
Eax] YRl 7 7 —f_ﬁ% ©0lo]Q] %i}(Sole Interest Rule)a} %]A19] o]Q]
2 QT ol dAlo] =, fEAE S
o] ololure O}\-]}\]é}O:]O]: stoh.5) wela] 2ERF= O Aurt 4Xjo|A] o]elo
© PHJA o7t FHsH, oldF =S oFIste Aol AstAY o]dFEe
H7F A= AdE ol 4 ot ol dAgt o|dFETA] €A AF5HE

— 19 rl© 19 ofy 19

PoHo B >4 g2 o i

r a “

2) 9ui9] duty of loyalys 92| 84 FUo|Pef o] 9lstol F4e ety Welspr| s it 7
A, AEAGAAS oloFEe] B3 AP, Aol AEUAAS =(2016) 548 ofsk: 2

AA 9], T A, Al 6, 9FGAL, 2022, 412W.

3) FAoj7o] FAlloyal)e] oo tist &2]&, HMstA =9+ Miller, Paul, “Dimensions of
fiduciary loyalty”, in Research Handbook on Fiduciary Law;, Edward Elgar Publishing (2018),
pp.180-197; Harding, Paul, “Disgorgement of Profit and Fiduciary Loyalty”, in Egquitable
compensation and Disgorgement of Profit, Bloomsbury(2017), pp.20-27 {loyaltyS % il partiality),
ZAl(fidelity) 7f@x TEAXjo] AmE}; Samet, Irit, “Fiduciary Loyalty as Kantian Virtue”, in
P/zz]osop]zzca/ Foundations of Fiduciary Law, Oxford University Press (2014), pp.125-137.

4) XY, "2ERLO] o|SEEAQ] Wt A - FuigA =9 U T AAEE FACRT AetE
o ¥hapere] =2(2021), 13-15W, 20 229,

5) Restatement (Third) of Trusts § 78(1){Except as otherwise provided in the terms of the
trust, a trustee has a duty to administer the trust solely in the interest of the
beneficiaries, or solely in furtherance of its charitable purpose}; Uniform Trust Code §
802(a). {A trustee shall administer the trust solely in the interests of the beneficiaries}.
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No Further Inquiry Rule)é)o]2tile BJASH=T] G0 AIEH2 SEAA
MR, & FYo|Y Al Rt wef £EX7E AP o]alS 9=
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S A8t gy A9l W9l Boardman v. Phipps??t Regal (Hastings) Ltd.
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SAIZ 9 F(duty of disclosure)s F&eIth 1) Tt Fupel wae A of
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6) No further Inquiry Ruleg Al2]&5TdAlol2ta WHASH 312 o|AZy, "AIEHA
2], AAZ8HAL 2014, 75W; 1 2Jof No further Inquiry Ruleg &=+
A, Fo] =8, 999, ALY O Wold BdL LA, "AYF EANH]
3, st=2ZHHEHS](2019), 135-138H.

) [1967] 2 AC 46: sl Q] AMAA = AW, 49 =&(F 4), 107-108H.

) (1967) 2 AC 134 n: [1942] UKHL 1. s T&|9] AfAMA = £X|9], oto] =2(x 4), 101-103H.

) Ol SEZAA tigt AMAMIGE =9l &A19, A4 =w(F 4), 63-1719.

0) Langbein, John, “Questioning the Trust Law Duty of Loyalty: Sole Interest or Best

Interest?, 114 Yale L. J. 929 (2005), pp.947-949.

Langbein, John, op. cit., pp.949-951.

7
8
9
1

11

)
12) Langbein, John, op. cit., pp.951-952.
13) A& d, 9] =7, 100%.
14) A1l @A sERte] FAolR s|Ee Mo o]l s|Folehs MW Richardson,

Benjamin, “Do the Fiduciary Duties of Pension Funds Hinder Socially Responsible
Investment?”, 22 Banking & Fianance L. Kev. 145(2007), pp.160-161; Halbach Jr., Edward,
“Uniform Acts, Restatements, and Trends in American Trust Law at Century’'s End”, 88
Cal. L. Rev. 1877 (2000), p.1881. t4QFst 7]WFEAMALS] FAQ] 2o gjgt =oloA&= £]/49] o]9] 7]
&2 ®ist 712 HolZ E30 2% Freshfields Bruckhaus Deringer, “A Legal Framework for
the Integration of Environmental, Social and Governance Issues into Institutional
Investment, UNEP Finance Initiatives”(0]3} “Freshfields Report”), Oct 2005, pp.15-17.
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sHAlGE @eh @42 (Melanie Leslie) R4t =ubel @4:0] 2o tfstel crgut
Zo| wharsich 941 AEY e LolxtolA| ololo] B oldlEE AE SR} o
Ysixl Rotes FY ZASH: o] otk SEAMS AP ¢ERF 22 Solx}
o] 2QlolLt WU 212 o] mat TroF solxtolA] o] 2 g W o] FEA
S ol 4 k. Ea sl wab Fulel wvt gUojol WA He AalE
TRlo] 2ERlY P TGt Fgo] Hhstel o]F AT W EHsHA
2SLQTHL VISIHIS) Wok ohet Hlae] @4t ulel whvt HAlo] ofo] Ul
S Agsts Qo] WA 8L uejstal YUTHL uWIITHS chEEe} vl
shel, SEA-20lxto] WA SolAbs REALS ZA50] A Hojx|L, 4
olxto] 7|a1%0)" Aol kL E|(exit) Hs Aol A1, wheby 2EAbL
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MStEE 3 Agerlo] k1N wlaby A|4lo] ofo] WAle FAlolng Yshatst,
FeHO] FAsh] MgIto2 oS EINUNE Ykt o2 98] o
i ulEEi,

%Hﬂ}od W0l Adll= EANS d¥C 2 sto] WISt 3JALe] o]A, 7|WEAMAL -9
AlQlo] 2 K}(ﬁduCIary)w)Oﬂﬂlﬁ 1 AM8o] "e/do] Agd = ot o E =W 7
APHAY OJAL] AFAA RO A= Z|AQ] o] ¥A]S AEoty, 8 W HXIA T

2 sugo] ot o]dFEAN oS AFYL 4

89 SERie] Fools Lol sl ¢

o o
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7 71FoR st k1)

_||~>l{
I

ololF A UA(No profit rule)e SEAF= AIEAFRA|aPgol A £o AIERpAr
02 HE o]0 FRHAL AHHs Flojch. o] FEIA| WA} o]oFFeRA|Y
Ao FAoRol £ %02 ofAx|L YA, o|So] o]2X AAF xR ol
TR Zl0] ofyapi] £ P BEWE Evio] k) o]ogrdx|UAle] KE
gt 2EARY Pl oo FEIAYUAL st AT TR AKF Zlolnt
Chet o]ol@e2AIUA S o|olFE oot B ojolgar A5 o oo
S WQste A o|F EFSE PASTOR ojojAltt22)

15) Leslie, Melanie, “In Defense of the No Furthe Inquiry Rule: A Response to Professor John
Langbein”, 47 Wm. & Mary L, Rev. 541 (2005), p.549.

16) Leslie, Melanie, op. cit., p.549.

17) Leslie, Melanie, op. cit., pp.558-564.

18) & =22 fiduciaryg AIQIQEX 2t HASIF oL, APAFE= AR}
7= ok

19) Restatement of the Law (Thirds) Trusts § 78: Uniform Trust Code § 802: Bogert, George,
et al., Cases and Text on the Law of Trusts, 9" Ed., Foundation Press, 2012, pp.353-368;
Dukeminier, Jesse, et al., Wills, Trusts, and Estates, 8® Ed., Aspen Publisher, 2009, p.675.

20) Law Commission Co. No.125, Fiduciary Duties and Regulatory Rules, 1992.

21) oAz, oo A, 749 SA|Y, A9 =F(F 4), 13-15W.
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MEpge 1 o9lS elgstel ShThed ol AlEfyel o8 o] Al ohx
P FgoR olold 97| wEol sbsstch ARWe 2EAl] FUAR Syl

2 71 = =
st ooz QJER}e] £0Ql(settlor’'s authorization), 4~2AF0] 2£-Ql(beneficiary’s
= 3tC}.24)25)

rlo
cE
rO
1o
S~
Ral
r)l
ol
[-'O
N
o
<
)
=}
Q
o)
=
a
a,
=3
®
T
o}
S
O
<
=B
o
[-'O
oX

2. Foloj9ot NEF B} 4]

7t Zojoln

O

|

o EAY 299 (duty of care) 2
E}
3

= AlEF
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22 A QoA &
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4 12

22) +EA] FA0D ojute] oigt ATl O] SEEMYY g =l S,
63-171H.

23) Langbein, John, op. cit., pp.963-965; Bogert, George, et al., op. cit., pp.368-378;
Goldberg, John, “The Fiduciary Duty of Care”, in The Oxtord Handbook of Fiduciary Law,
Oxford University Press (2019), pp.408-414.

24) Restatement of the Law (Thirds) Trusts § 78, Comment coflAl= (1) $A9]29] oz HY
o] 59, (2) AEREY YAA 52 FAA 54U, (3) 29X =9, (4) 28R B4, (5) 4
A LDAT o<, (6) Aol tE & o2 o<, (7) B Algf L ARIQEX}e] Rj4tafe] e
oJo]& £3 9ltk Uniform Trust Code § 802(b) (1) AlEtxao] ojstel Azjrt 5189 42, (2)
"ol elsto] Azizr Seld B9, (3) £AAE A1005x0] s 58% 7|t yio AFEA HALS
TRATSHA] b2 3%, 4) $£ARE 2EAY] 9o FolstAY AE FA% B¢ =2 A1009%0]
et SERRE WAXZ] AL, (5) fEAPT 52 A &2 2EAPE D A2 1Hcr] A AP
AAsE AT £= AT S5 3o B3It Al 4ol ole]g st

25) Fufel At 9lo] AurKel o9 ols FHHE S HANOR AN W
FECE 1 ool Fujel Wit AN ofo] YolLf, FYYH| W, B 240 J]8] 58
ojol UAS HAst= ¥wiHo g H7|% sttt Langbein, John, op. cit., pp.980-983.

26) Restatement (Third) of Trusts § 77(1) {The trustee has a duty to administer the trust as
a prudent person would, in light of the purposes, terms, and other circumstances of the
trust}; Uniform Trust Code § 801(a) {Upon acceptance of a trusteeship, the trustee shall
administer the trust in good faith, in accordance with its terms and purposes and the
interests of the beneficiaries, and in accordance with this [Code]}; Uniform Trust Code §
804 {A trustee shall administer the trust as a prudent person would, by considering the
purposes, terms, distributional requirements, and other circumstances of the trust. In
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Ap7E SRR SAdRIA]of whet Afolgth], £de] HFQole FAFe] AFEZE 7)o
L zolg. fA9 A9olE 1 L 22 279 Zolg /eY e Qi) 4
ExpE GA ROl 7R A ofRE mHsHA] oherte EWHOA, Fojo]Ro] 7
T2 ZAuAo|rt, ghor AP £ 59, 7]e 94 AEAAE 7R, SERR A
A7) fJato] Apilo] £ 53, 7le ¥ AEAAS 7HA] it BdEste MY
g Aol i 71E0l Rete 598, 71 ¥ AEX| Ao map Fojo] g ofut of
2e mostrt

SERLY] Zojolnrt AlQlo|Ro] WA LA ofHo] thgh =97t AUX|TH, G
= AEYo] ol FALUE SEAPL Rdste 1R E2 molstil F0]9]
T AlQloj ol mEstxA] ot=rt. WHA, O]Z2ois SEAPE fERLO |92 B
She o5 AlQlo|Ro] WZo] mely] migo] Foo g AlQlo] o Z3ketrt.28)
SEIRLY] o]0l F5F AlFOR(duty of prudence)2 EHE7|= st=d], ol&
Ul O 2 oto] LERRPE AIERARS EAbehe FRolE 2aT AlSe SAMAF YRS
T st

7] #JsliA] ESGRAEZS 1sliof st=X]of disto= A
StAtSe 2EAbL ESGE 1esh glAke] AR|A AR o] Lpopx
| o

si7b ek g% d
2ol g 2AR st} Fojojng Fasby] siAL ESGRAZ nelsiop &
0o ZASPIE STh2) o]Se F2 04g9] 3uewe gaid 1) ESG RASS
AP718Q1 BlAte] A% dak(financial performance)t ATgol QI 2) 5o R =
2

Zoln= ZA517] Y= 2EAE £ Q A H(material information)S 1.8
F gt 3) metN »EAE ESG 245 l2sfop gttt SHA|SE MEHES
(Schanzenbach) 3 Al Z & (Sitkoff) W= 9] 3H=H2 2JALe] /Jutel FXjo]2]
71%](investment profit opportunity)e] #AE TisAlstH30) 7] A Q1 4lof 7]
ofd & ooty A dof] ESGEATZ QIgh H|&Z A2 vsty QA i

satisfying this standard, the trustee shall exercise reasonable care, skill, and caution}.

27) 01912}, gte] A, 933,

28) ol 7], FaAo Ry Al oight WA ¥35-, 4AeAR 2016, 9-109.

29) Schanzenbach, Max & Robert Sitkoff, “Reconciling Fiduciary duty and Social Conscience:
The Law and Economics of ESG Investing by a Trustee”, 72 Stanford L. Rev. 381, p.4500]A]
t}&o] 2318 A7)gh Freshfields Report, op. cit.,, pp.10-11; Deeks, Laura, “Discourse and
Duty: University Endowments, Fiduciary Law, and the Cultural Politics of Fossil Fuel
Divestment”, 47 Envt. L. 335(2017), pp.344-345, p.418 {ESGRAZE 185t 71L& SUHA EX}
Aol ojR2 ZHEE YTl ESGRAS neshs Zio] £EAoly| 2ol oYz}, guwe U AFc
EXIE o]385t7] s = Qst7] mjEo|thH.; Gary, Susan, ‘Best Interests in the Long Term”,
90 U. Colo. L. Rev. 731 (2019), p.801 {Al&58F AR} 7|&2 AP 90 T2 vxl= A2
< 1Ystes Q4st=d, 7|SHel, ARR|A WE 59 Q92 FAAAor FgAiLte] 7R ulx|
= ggralo] AHX|1L 9}y Sullivan, Rory, et al., United Nations Global Compact et al,
Fiduciary Duty in the 21st Century (2015), p.9 {AIQIQ2A7} &X} A], 375, Ats] & REfjLx

42 A71AQ BEXATIRIE LH5HA] e A2 AlRIQIR fyto] sttt

30) Schanzenbach, Max & Robert Sitkoff, supra note 29, pp.451.
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sttt & AIEHES(Schanzenbach) @ Al 3 I (Sitkoff) w4= AREA[AMO] A &A
o7 dHlggAolojN L ZIX7F A4 AxAMd (mispricing)=lo] Q= FE Alest
1+ AE&R 0z Fxpolol 7]g|7} AYSHA] 7] Wizof Y9 3H=¥E &5t 4%
At zololgg Fa0t7] ¢stel ESGRAS madio} Stk Fe Efgstal gt
T RASI) BaslAIR ESGRAS naste] Extelw gAte] X9 At
HeAl] ohet A5 A7 At QWYL wolx| with wEtH B kBe
mojojaz zisly] ot ESG R4S 1T AL oTslel AL ofate 7
sfiof Abdeith

. X153 EXAT YAl(Prudent Investor Rule)

UA Ae RO RO dBZ F £ = X AIEKILHS
of ofye}t FAIY] Aol F /o] FAREUA, fLAIAQ] dAlor WISt 7
St EXMAF YAl(Prudent Investor Rule)o|th. F=of|A] v]ZH %7]9] At
71 SAMAE 58] BeAt s st sAo2 FREQIG. gt fERRY
< AEAAE At o]9lE Fietst= A9l
glol 285 S sHR|gE o] FgAee] U W HEXIe] HAEetrt o] 20X
EALe] Q740 Fade weh, »ExApE B4 & e AHst BAES(legal
list)Z &7 €t GA|e] BEAM: BARpEL AERIALS ST EANSH: O
of 285 F7] Wzoll, =5A1 ¥ A 27]X|(Ist mortgage)3?) 59 FAE
33 Fuiel(Langbein) w4t == (Posner) was GAl ARZAIS] &
AAPSOIA AL Z18]7F Mgt olQln, oAl og Q& ol
fzdS 2712 sto] AHst BARS 7182 1 AJE9 7[&C
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olet &l u]=9] mAIFAI =53+ Harvard College v. Amory3®) Hef|E Fofl AlE
ALY BEXLE dAFYAHo R AGteHA] U= AISQI(MEEA) WA(Prudent Man

Rule)¥0)g WAAIZTE o] Wae SEAbt AR SAE o Ege Aj%g o

31) 7] 94 Alghue] Wwalo] ue} AuG EAISS /1ES =YsPl © ol g AT HYe &
AEl, CpERe] EAfelR - AFE RAA QA FYOR-T AAHA §W A|1895(2022
329-331H.

n

32) JUIH/ mortgager ATH, ¥=AFH 5 Y HAR L oy, »r|X2ts &o§ AME
SHAM: Holl2e A9E. "tl19 571Ale 4 AGH(mortgage)oll tigt HE", A&t A9 TIH
S, e Ae VP, YA 2 19V IE=aA R3YE8](2021. 9), 10514,

33) Scott, Austin Wakeman, et al., Scott and Ascher on Trusts, 5" Ed., Wolters Kluwer, 2008,
p.1386.

34) Langbein, John & Richard Posner, “Market Funds and Trust Investment Law”, 1 Am. Bar
Found. Res. J. 1 (1976).

35) 26 Mass. (9 Pick.) 446 (1830); sl T ARAIA= &X91, oto] =3F(F 31), 349-350H.

36) B =322 PrudentZ ‘AlHFsto=z sjAdst QOou}, Prudent Man Ruled} Prudent Investor
Rule$ 72} Ale{z)e olutel ala Al2izle ARl 9Alo2 wiejgt Bdozs olF7], TAlg
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Astn 1 Mel ot AFAS J1E02 ks ZUdA AU SR A
Zoluct G W ozt 7102 WIS SHAIY SAl] A1 WAL 9F-2o)
g9l W PAEA FAYE 8L AL YW1l 1 WF oo, 4

——

19504 ol dt] T EZ2]Q o]Z(Modern Portfolio Theory, “MPT")38)u} Ap&
RHAE 7} AZA X 2 3 (Capital Asset Pricing Model, “CAPM”)39) £9] Zgo|29] 4rA
of wtat AlZ0l UXRS A5t AlESEH EXAMA}F ¥ Al (prudent investment rule)S T
A5t =t} AlEst EXMAF YAl 7|EXM 07 932 BAFSSE 93 (diversified
risk)o]| ofiEdst= -G (firm-specific risk, idiosycratic risk)?t #4t71ss6FA] o
& 9J&(non-diversified risk)Ql AJAre]&(market risk)o. = LESHC}40) AR AL
JRe Ztdstel mel sltiaclgo] oAtk WS ZJxsiW, wARIS o)
(compensated risk)2til® A|AStt o] AAlo] ma™ AlFSh EARAR= 9 AR
o|29] WM 2~835l0] E 938 3|u(risk avoidance, risk-averse)st= 70|
ofyzt YdZ Helsk= AP (risk management)E o]y stofof gt

>
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Ha, AR2AL 2007, 327-328H.

37) A1%91 HK‘Oﬂ st v &£ X9, eto] =2(x 31), 332-333H: Schanzenbach, Max & Robert
Sitkoff, “The Prudent Investor Rule and Market Risk: An Empirical Analysis”, 14 /.
Empirical Leg. Stud. 129 (2017).

38) £X]91, 9F9] =F(5 31), 336-338H.

39) £X]91, 99] =F(F 31), 338-3409.

40) Bodie, Zvi, et al., Investments, 10" Ed., McGraw Hill, 2013, p.206; £X]9], Qto] =8(= 31),
338H.

41) Bodie, Zvi, et al., op. cit., pp.205-206: Dukeminier, Jesse, et al., op. cit., pp.702-706:
Scott, Austin Wakeman, et al., op. cit., pp.1427-1434.

42) BFIAE Q9ote] dYstH 1 F 149(high risk, high return)?] FAjo] ‘JHst7] w0
=2 2052 AHZ=y AloW o AFSSH= Y-S Bodfof sitt.

ES

43) TEE2|02 TABHE ZAl 271 Z7tstd 9]@le Zo|SA|Uh, offa] TAZRAIATL ArlstlE @
< A8 ]713} L= %i‘l}. Bodie, Zvi, et al., op. cit., pp.226-228; B Al- vrEQy TS EA}
24, Al4s, BHARZERAL 2016, 18149,



SEe 7RIS Rofttd, ASeh §AAbE of2feh derg i2istoiof gitt. S
RF ol= oAxPE &4, Ate], AlulAtRo] ZHRIE Foste FRol st ESGRAS
1 o Rrh dohal siAstal ESGRAS 12stole fEAA M-S EAYA]7]
Al et siM4dstefor sHA] ol AHANE FARE mf ESGRAS 12T R
7t oY, 22 12stoe fEAA MAYS RHstA] gette Aoz drtet
stol siAstofA= <

ASer FAAL dA2 FAFEARE 23 RE TSRO HAQl FARRE
(active management)g ¥ FAshs A2 ofHTh4) AlEer EAMAL €Al 7]
AMog g8A™ A&7 (efficient market hypothesis)S 8}EH48)0 2 stct. 5HX|TH
o] AFolEollMe ARZAIFCl dAY 2&AQl Z2 oty2te S0l Sk
A=A FARRES &8t R 22 AR7IE stER ASS FARE 9A
AAl o5 58 Hlo SHATE A=A FARRES S5tol REEL HHe
HEsHAl S7HAZIA] e Aot AFHY, AEe 548 22 +AUES AHst
© Zo] Ager 4o gttt Eeh AIA] FAE A8%HE 7t ¥EH
fdol ez dg 4 e ZldadEd s FdetEolor st7] ol 5%
Aol o Aot ESGY Hd FAPE A=A §A2ES S5to] R 4
AL A= + AeAle Fesld

44) Restatement (Third) of Trusts § 90, Comment f, p. 308: o]Q]o| &= A|90x9] s L Arsk
shi 27 ARsioleEl, SAkA QuiRel megtoe o] Eaolo] g st Awel Awet
84, TR Al%Y/d(marketability), M2 st 72l W&, FALe] §4 d4E& 1eisjiof st
AZsItt. Uniform Prudent Investor Act, § 2 (¢) (1) 4RIl AA| Atg, (2) Q=go|Hyt U=

O:

oftk

ol o] Ik, (3) BAF 274 & Mo st A9 7|t Fut, (4) ZEZ Qe ZgAHE, HA|
3]AHclosely held enterprises)?] A&, S-3ArAl, REHAAL A B=Ab 58 mdhel= AUbAQl Al
ZEZ2|Q oA 7fEER W 3P (course of action)?t ZH= I | (5) 9 U L& XS
of @2 ot 49, (6) 2AAIES] THE XY, (7) S50 dist 2o, £99] 7|4, Y9
BEX T 7RIS, (8) AlEe] A 22 ©d oAt U B4 LolxpSo| AIERARAO] st Swsh

oA &2 EE3 7R

45) Gary, Susan, “‘Values and Value: University Endowments, Fiduciary Duties, and ESG
Investing”, 42 J.C. & UL. 247 (2016), p.308.

46) AlZst EXMRF BEYH(Uniform Prudent Investor Act) A|3xQ} A|3X} AElH z]AHO|[EHE
(Restatement (Third) of Trusts) A90X(b)oA & BAMEAI] R 2 75t QIA|TE, sldoAl Agt
Aol wep FALEARRE F4051A] Yotk EH= S-S QAste ol ¢Etsta Qo). ¥HE =
20009  EMAPH(Trustee Act 2000) Al4x AI3&H(b)2 BEEAX|A(Standard Investment
Criteria)ol|l Al 2AFEALS] B QS 12T 975 1 Qt. X9, o] =w(F 31), 348H.

47) A9, 4] =F(F 31), 343-344H.

48) 941 mok(Eugene Fama) w40 T2 d

ojH Welof HAHE Yrdsh=Alol wet oFF(weak), F¥P(strong), &% (semi-strong)& Uz

aede U9 U0 o < JEE XY 7t4o] ¥tgst= AE 9

38 2842 HEoA SUiElE B 3AAZEIT Al&st SAsH Sa7HE 0] B s
A T 43 5882 AEEEY FEAR PR AA SHHE0] SUiE JE ¥ ofY
2t v Z7E AE7R e A5 ¥rYsta 9l AJAFS 9luo|stct. Fama, Eugene, “Efficient Capital

Market: A Review of Theory and Empirical Work”, 25 J. of Finance 383 (1970), pp.383-417;

Bodie, Zvi, op. cit., pp.10-11, 350-354; ulAAl-ukxQ] olo] A 263-264H.

re
fol
o
o)
Ral
(%)
)
N
%
©
=
Q.
@D
S
=4
=]
Q
=
=
@D
@©
=
<
o}
o)
<
=
@D
@,
«
23]
T
=

rr 2 Crjo
o
o
ogh

63



2022

64

3. }\]-_T}‘JK;]' iﬂ‘lol:ll‘ﬂ]- X]-_,] _,]_I__oﬂ EH?E_ %7 ] Eﬂ

Blankenship v. Boyles $5717} HEH £1) g Sgoln wEAL %

Hg 27 24 SER] o8 ¢utoetn

oM SEAE mEad

Mineworkers Union)Q] Al

g ese olxts AlFshAl ol 3

8 x}o) x]uﬁééﬂ goirt. mehq eaye Mr|ejate] AuiRZTE © o] &, M7|s|At
o sig 228ollA olAtE AlashA]l 471 T2

g T J‘e"‘\iﬂi ASSHA ot st oy a8A= A siE AtaY

gron FAtolA BAEE M-S 7|9}

oA ALESLEE 5] geiAls o] AtRAaTo] Wast], wjehy sE BAbs -
s230 wEA5o] AYe SAlste ol Westin FAAC siAY wYe
ox F7IEA] £AS U e wEAYO] AEAZS it Fo] opat wE
A% AAS 93 BAoln, wep| £y A2 AR Aol AsiAE obue}
A3 AAS sl AREIQ7I0] SEiRLe] )% gjvboR WAIRH vl Qlnk. TARoA
= 5% SAbE AESA Scimprudent T BASOL, $Uolo] UXo] aj=
ZEAPE 200719 o]9] Pole LEATL sl AT ThRo] FAojRL 9
whshA ot

Withers v. Teachers’ Retirement System®):= %82] A}stAdZ(Teachers’
Retirement System)9] £E8AP7F 7m&A] AHEZ oAt ARdolth. GA] mEAlE ot
serlol 9T, AtAEe] Fa AALS F8Al0] Ao A .
7F mhito] oj2A] El= A% Atedgo] st AES o8 AEED e AN

710 £ARMEE £EAE] B4 SAXRE S Zo] ofYet mEAIE mh4Eo = BLE
A g =402t At AE AlI7|siAlT:. 4 MY o] mAES dA
24|29 Blankenship A3} H(distinguish)stitt. HELS FEAZF o4te &
0] 971 "ol £EAPT FE&A] AES tidet AL DYFAMES mfddt A2
A5 sHAITE WA SEAIY] PLA7F FEAIQ miks WA|sH] Qg mAo
2 2 Zo] oYzt {FEAPE dgo THE7HE%E 7] 8 AHcontributor)o] 7] Tl

49) 329 F.Supp. 1089 (D.D.C. 1971); “Social Investing and the Law of Trusts”, 79 Mich L. Rev.
72 (1980), pp.97-98: Ravikoff, Ronald & Curzan, Myron, “Social Responsibility in
Investment Policy and The Prudent Man Rule”, 68 Cal L. Rev. 518 (1980), pp.521-522.

50) Bogert, George, et al., op. cit., p.313; Troyer, Thomas et al., “Divestments of South
Africa Investments: The Legal Implications for Foundations, Other Charitable Institutions,
and Pension Funds”, 74 Geo. L. J. 127 (1985).

51) 447 F. Supp. 1248 (S.D.N.Y. 1978); Sanders, William, “Resolving the Conflict Between
Fiduciary Duties and Socially Responsible Investing”, 35 Pace L. Rev. 535 (2014), p.569;
Ravikoff, Ronald & Curzan, Myron, op. cit., pp.522-524.
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5] gl L ol 2oxte] ojolg sty ZoloE LA} oRg

OrorThIL WAISHACE
M. ESGEFAIR}t 340 %

1. ESGEA}

7t ESGRAtY 22 % 71E mojo] o g

#7, A8 R AU|REE Welshe ESG RARE ol Mot Ao ohet yast
OI7} &A5HA] U=r}t52) O HWAIYE A A EXHSocial Responsible Investment,
SRI), A|&7FHs3H EAKSustainable Investment) § T4t A& AFE&stal QIT}.53)
3(E), ArEl(S), AlEi2(G)ete 7HEe Y& ddeisitt. 1uor S4(E)a
H 4ars 7|4y g WM EEAS BiESHEAl A%, =9 AR,
A7tA S viEshe oy A Kiﬁlo AFESHEA] o B50 2 AR 1ol 2 A]=
W Atget Auitas 2 WAV R ZE0 AR(S)e HEd Q4E £ b

oA Sap o] Ateler HHH T|dEES Yulsti wEtN w=gAte] A4 of
I AHE =5Q0d 5= HaEAQl o2 SA|gE, oo " BI] oL,
g771&o  ©2f  3aU(supply chain) A, Og/d(diversity),  APE
(discrimination) o}f 59| Wt} gt WS u9lshy|= st I ZGANS
obsl7] ofrt. ®at 7o) AlS|A Ex: £RHAL RN gambling)s BAE ALY
o] FAIZ o9 FA|(sin stock)e g2 ItRsto] o]yl FAO] BAfShH: AS IAISHA
Ouf, A& ZHR|7F WHetgho] e, 1 @4k A&X o g HEdt AJHEE(G) o
Al SAISE Zigolt). Foe] AEjtare £= 7|t HEE ohefet olsidARY]
AE 2Fske AUESS Yuiste £=2 I FA7F 7199 AR ZHAR] &539
olels {st=Al, oJAte] FAdo] trefstal SP[AA] 52 21 o= =t AEjE2e}
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52) Schanzenbach, Max & Robert Sitkoff, supra note 29, p.388, p.397{The term “ESG
investing” is inherently ambiguous (...)}; Schanzenbach, Max & Robert Sitkoff, “ESG
Investing: Theory, Evidence, and Fiduciary Principles”, J. of Financial Planning (2020), p.42
{The term “ESG Investing” resists precise definition}.

53) Freshfields Report, op. cit., p.18; A&a, “ESG =0]9o] HA ojujet A" BFL A|1095, A&
st F5HAE(2021), 9H: 7]3‘04 9], TESG 4 Yga HE.L. Ké%, 2021. 3-7H. 1 Qo= 7|
9] A}g]A AMl(Corporate Social Responsibility, ‘CSR’), 7]49] AFg]A 7}X](Corporate Social
Value, ‘CSV’)e] o]z ALL35tC}

54) A A 2, g A, 3¢,
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o], shite] Aetol ChSRNE StAbSe) Ashrt iZelm ik oo 9tk o] S
o|AFZ9] A7IE FAMAIA AA oAt WAE= AIZIE AIAAIZ]E AIAFA A
(staggered board, classified board)e= AHj3tx2E FAtst7] st =12 LA
QRISH =9) omeft el ARIYYIAL 93l AMTAE FEARICE ASA
APSE ERIC

g7, A1), AElE i @42 molsly] olglg W olyg}, o]5g x§
of aig A7} ESGEAL 6H%*6}%Kl "dst= A2 9 o4, g =
(Tesla)9] 7| AbEAE olitetH A S viESHA] 47]o &3 (E) fAqM =
2 W Zolu Hlaate HuAYAY AE 0]AI(Elon Musk)] o5 27}
H28% g5 diwol Hs2trt A SAEYE Aetste d7Fol A7 o
Hi£E(G)oM = F2 A4S Weth ol 4P Hagtol TRk 22 ESGREAH]
sigsterlol thgt ge st7] ojhrkss ool Wrp|@ & MSCI: B&2He ESG
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ager g | PROIAL BEOIUA, =AAE @ ¥ S0
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IR 717 @ r S} AF ¥
oA e A A% U A, AR 18], wEAL AHel, oo
4, m8Y, wE B, 220I7)
A}81(S) Tt ol WA oy T B, moj pey U AE opme, w7
°T T AR E 5o ClojE|Bet, AE FA
o] ABLUEL F2. AlBALe
N CRE Jaet A, oA @ 24 B9, 494 24
(G o A% MaH, 2001 £F Hel
Pl Sl AIAE, A 2R AT pel, 2olo] A, A
710130 ’
e BEUA $ Te] Mg 9 SAugsl A S

55) Schanzenbach, Max & Robert Sitkoff, supra note 29, pp.432-433:; Curran, Kevin, “ESG
Investors Aren’'t Riding with Tesla Whiel Elon Is Driving”, TheStreet (Mar. 22 2019);
Mackintosh, James, “Is Tesla or Exxon More Sustainable? It Depends on Whom You Ask’,
Wall Street Journal (Sept. 17 2018).

56) Schanzenbach, Max & Robert Sitkoff, supra note 29, pp.432-433.

57) IMF, Global Financial Stability Report (2019); oJA|¥, “=Uje] ESG £A} & o ZAXst Ex}
A 285 st AAPRT, KIF 38242 2 E(2021), 35HOA AHQIE-
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ESG &40 oA AFg]A AHol EXH(social responsible investing, SRI)%8)9] 8o &
= AM&SHE 2719 AtelA AJEANRE =2 2982 AE & e FARI] &4
Sttfete, 2 FAREo] Ats]MAlQls MUz ofs¥stA] =tH, =2 2UES 7=
& e FARNE HiAIshs, ek FAIAQL oloo) S¥S oFZ A= ST
£719) AR £xpt olmelst BatRe] QEAbH(apartheid)o] Bicfsto] 201
2o Aol e Bsta Jotgol Al AYsts slate] thEt Al FA|sHs
Ae AE2 W06, 3 9ol oto] ZA(Sin Stocksjoletn £l dujslA},
S84, BMESAL 2 muElate] B LolBolE Btm oS ExithAolA
Aelats ol £HS £917] mEolth mebq =ulol(Langbein) wa X EAU
(Posner) w2 19804 1 BEXes g &

=2A ABIHEAS olfate H oot

L
AtElo] Qi mabM @2 BAES AEtal dEsHAT6D

A AR YHe BE UEE ATe)go] oo sigich UAEE ATe)y
WAL npole] ExjOh At 7 9o, ESG HIPIFCR YA A3
2gste 49, BAI & 9t FAY Rt dasioz, FIMoe PAEAL
o|Rolq A BAISE AFo] AARA Yt AL FANY 4 QICEEIH AT F
SR ASHA AP o WwAshAlE ect 939 o

58) Langbein, John & Richard Posner, supra note 49.

59) Gary, Susan, supra note 29, p.737, p.749 {$£&8 s|AstTty 7= A9 st ZAsHE
A7 Langbein, John & Richard Posner, supra note 49, p.96.

60) Langbein, John & Richard Posner, supra note 49, pp.84-85.

61) Langbein, John & Richard Posner, supra note 49, p.96.

62) 9H Al "UAEE A3e)do] d% U A&, KCGS Rerport AI8H A|65(2018), 16H {F=9E 7]
BEAAISO] 7P BHAo R BESET Yt AL

63) %719 UAEE WAloz olejst wAle EAExjo] u]gS ZAZICtL Zsfete B g@e
Timothy, Adler & Mark Kritzman, “The Cost of Socially Responsible Investing”, 35 /.
Portblio Mgmt. 52(2008); ¥r#l Ats|=mie) Sxje} Alslimle) €412 olA] 94 790 RAMEA} b]
Lo|A Zto]7t WAYSIA] U=rh= 2302 Renneboog, Luc, et al., “The Price of Ethics:
Evidence from Socially Responsible Mutual Funds”, ECGI Finance (2007).

64) Bogert, George, et al., op. cit., p.313. {AIg]A] EALE SN 587153t £AI9 HeZE £of
S0 BAEADE ZoSA HAY 2ERte] AR BAAE 2008k olojut FE5He Ao
gt

65) Hoepner, Andreas, “Portfolio Diversification and Environmental, Social or Governance
Criteria: Must Responsible Investments Really Be Poorly Diversified?”, Uni of St Andrews
(2010); Gary, Susan, supra note 38, pp.274-275.
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<& 2> ESG £Xpy66)

~32de S HiA
HH 2] A] g TAHA olmH E
Fo e ESG 2@z | Eup =~ 2l E
e A A 017
et o _, | ESG =7} AA|E4. E. S G i - e
o HE U L R R o | 5 i
- _ . xo
TE g ey |0 RN EEE g yue s
A} 2xo] £x} i
=z g
] TS JAX | JEE Al
WA I A3edel ol AR ESGHOIE A DT 0 o e mme w
Ak | ® R LKL SRR e
ARRK al
o7], stAdE & APAE )
o] ) 3o S ESG ‘:‘H—]K]D]-i' S = E XSt =AH
| AL e AL | AEaiEe) o SRe s
A nx Fza ZF= /‘\:i}_EL_“ st 73 A | 9JU(Mandates)
e °

w7 =it 37
b =xt2 ujFet

2 &4, Atgl 5ol &

= Ho“‘(LﬂﬂEJE iiﬂu)f” oz Oléo% 74011 vlsll, A=A

A0l daks = 7|AE MY (positive screening)st’]| T stal, 1 %0 ESGRA
5 £4 Aotolgt 8L £ uhy, YWE Ex}69) So| thokst wo] S €9
o} gdse 27 2719 YAEE A3edut ESGEY Aolo] A cherg
upe90] AxJstcta molstn Q=T OECD B iA= <& 2>9F o] Awsith. of
So] g3M9l SAEe Exi2e) AFo] ESGrl ST, whetA] ESG) AL HA}
o] 44 F29] &&= ESGEZ(ESG Integration)o|t}. ESGEH2 & FAF A
A BE G0N ESGHEH 713 52 =FSH S <fulstny70, ESG Fof o=
A EH A AFedPAae g o3 FHAZE 25 opal B HHsfjoltt

66) Boffo, Richardo & Roberto Patalano, op. cit., p.33; oJA]H, 9] H 1A, 8H.

67) A32]dS & viA|st= ®HAIS negative screen =22 exclusionary screen© 2 A|XJSiHc}

68) YHWE FA= E4 AEA ol Ot &5 wet &S Ux|7] g FAZ X|do}. olA|A
ool W 1A, H5H.

69) ESGRQES 1zst= ¥HAle YAHEHE AF2|Y(negative screen), ZAJE]H A F2]Y(positive
screen) 08 AEF > ‘21‘1}- UAEE A3 JuiAEA) Are]A ABQIEX o] SidshA] =
A 2 719 AlAshHe WAle R EAISH: Zlo]il, A|EJE ATl HAE mAE|A S[Ts)
= A 9 Tde HEHE}% HiAlo 2 EX}Sh= Zlo|th. Law Commission, Fiduciary Duties of
Investment Intermediaries, 2014, p.99; 0]2 AZ|sl= ZYEHAL £93 “ALFAMAEXR &AI5t
2 8 AEAA Wer, Z1QuAT A29d A1, §271QWes(2014), 71-72%; Gary, Susan,
supra note 38, p.274. 1 9101] Z719] AR BEALE UAEE AF2]dE olfstlds o 4+
L 2312 Knoll, Michael, “Ethical Screening in Modern Financial Markets: The Conflicting
Claims Underlying Socially Responsible Investment”, 57 Bus. L. 681 (2002), p.689; Sanders,
William, op. cit., p.535, p.543.

70) Boffo, Richardo & Roberto Patalano, “ESG Investing: Practices, Progress and Challenges”,
OECD Paris (2020), p.33.
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A Z&8ES (Schanzenbach)Qt Al F & (Sitkoff) w4 A1010] 0o} A}g]Al oFAlo] %3}
L2EFRLO]  ESGEALY] ofst W7A|SHReconciling Fiduciary Duty and Social
Conscience: The Law and Economics of ESG Investing by a Trustee)’7)o]2t=

70) B =82 e FQot R sFo] foldARojek MA| slo] kolg MY
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2 nefetols et Mol Raketx] g ZI0|A], ESGEAIE o2 sHmustishs AL ot

72) Schanzenbach, Max & Robert Sitkoff, supra note 29, p.388.

73) Richardson, Benjamin, op. cit.,, p.199 {£% AIS|A MAEXIE 12st= 7420 ZARoORE
FAE 4 1, FYORY FALRE F45e YT HHo = ofd & O‘Ur} Gary, Susan,
supra note 29, pp.747-757, pp.779-784. Z3GX19] T7]Z%9](short-termism)of tfsto] v|H5IH,
ESGE&d @AM ESGE 12jgt FARGE 4%, A7IAez £t o]l WAAIZ]= Ho] 7|dg &
Qltty Awsh Law Commission, Fiduciary Duties of Investment Intermediaries, 2014,
pp 97-98. {9=9] ¥ /WYY 3](Law Commission) HEiIA= ESGRAE 13Hst= HFE A7|AO

2 20Ix}9 /\o]le,oﬂ 7148 2% Qltimay). & ESGR AL AjEAQ] H_L}oﬂ HskS O]Al
1, FFZ R FoNg Mgt og 4olx}e] JJ’SQ ojalZ YaliA T & ot AT

74) Richardson, Benjamin, op. cit., p.199 {£Qlx}9] o]elg Aol5}7|o| we} EX 2™ At
°]Z 27457l 40}01 BAIAQ olals AR sk S 58T & ATt

75) Bhagat, Sanjal, “An Inconvenient Truth About ESG Investing”, (March 2022). {ESGEA}7}
BRI FHOA a7t oK) £A] 4t

76) B =20] [I. 3. A X,

77) Schanzenbach, Max & Robert Sitkoff, supra note 29.
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78) Schanzenbach, Max & Robert Sitkoff, supra note 29, p.389; AS(finance) o]&0|Al= o]dj
o] xolge dAclstel WAHAIS oted], 1 AIGS AL meiste] AR o2 YHAA
ol =2 JALAN £9E(risk-adjusted return, adjusting returns for risk)o]2tal sttt Bodie,
Zvi, op. cit., pp. 837-840.

79) ol2i3t 7Asho] w2 ESGEAM: HIHY EAbego] s HIH EALL G hE =k
E =30 ]I 2.

80) Schanzenbach, Max & Sitkoff, Robert, supra note 29, p.397.

81) ¥ =20] 1. 1. 7}.

82) Freshfields Reporte @3t o]adZ 7| 4 Qe &40 A gistols ESGRAE 12519
T SAOE 9fgto] oy, E4 7|19 ¢ 4td9] ESGRATE MEA Aduto] S DA+ Fo+=
ESGRAS 1T oJBr} qlon, npxleto g AEAPF 20Xt ESGRAS 1ashr|2 o3t 73
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4ol &t $7<}¢':*EE} Fog0] AF 2k T+ 9F @2 Ador HFE &
A=7F? ESGEAZNAL YA|SHI T sto], A¥HAQl folXp7F REEA] O 0lFo] Ef
EARtE Ty f0lg0] WFE 4 Qo AS AAsHL o BY] offdt). meha 2
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ofgt o] 5 FAE FH] of]of st AR FO7F = A= Hofof gt
Chal Agzstct

qc
i)
ol
o
2
>
A0
Da)
D)
N
N
3]
n
)
bo
>«
i
Ji
rol
o
Pa)
D)
>
op
>
1o

=
SEl @ 9elE welze WAl Atk

2> 38 n:(% 0o
lo
u
(T
)
g 4 o
H1
;O
lo
=
>
A0
z

chn ofol eltel Uzl Aolntel 3RH UA & ohlet seltel ARk G
3 2 A ROITEE) Datelof
° Al&7b5e SAb] ojgt

(personal value):= 1316}040]:
EFHO o] JHOIA 7}x|9f

oE.

IO r

Hu

(@)
=2
P~

©

ri

ri u[o £

o= ESGQRAES 133 927t 9ltt. Sandberg, Joakim, “Socially Responsible Investment

nd Fiduciary Duty: Putting the Freshfields Report into Perspective”, 101 J. Bus. Ethics 143
11); Freshfields Reports 47fsts I3 A0, “ASAA SR} 7]3EAMALS] 41919

', 7raeist A|504, ZPosty v s A1 4(2017), 737-7409H.

83) ¥ =379 I 1. ot X,

84) Sanders, William, op. cit., pp.546-551: AIEFS] AloF™ Ao Tt hEAQ 2L
Easterbrook, Frank & Daniel Fischel, “Contract and Fiduciary Duty”, 36 J. L. & Econ 4
(1993) pp 432 443,
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2onte] 598 gt WOl E4% WY o9 Rus: YHe FINo2 3
Uol9e} ESGEAIY] FEWAS AWl Wee S|2YuS upRist: ol e
of Mg I/ kAl ererh vHE, MZUSe} ARmo e 1 9 WE
9 FAU0)9 ESGRAT JE0IA] gt WHe WASIECkE B4 3 oozt 9
of. mepa 7 7o) AAE 9Ed 4 EAl So tiste] AAeA AmE Wat
QUct. metA] ofeol At TAIM Ljg-S Arm st

7. BSGEAL AWEY 298

2 =2e ESGEADL $40RS uistal o] Yt AEuis 9 ARm @3
(0]9] 271 9 £7] 27)S FEsof Tk Hloj= Fojgitt sHx|w PRIHOR of
@A o] a71g WEsHLAl AWE Wort gk MEuE 9 AR @7 Fo
WA @719l ESG BAlo] U 717t olejdt ARA oolFsY WS EUle
A)e A2 AEAolY] BRo SR ESGEANS olad £717F AA oo
M Solat Fgsts 7L, oS vusb] ofch wlepy AlEuls U Al=Z 3]
B gAs] R0l 2 e YAER 288 AMstel ARA ool o
trpn SEAb} Feldoz Wyt A WA aziolth o] azle 7)Eo] BHso
A ESGRAZ 1efsty Yoz 2ol ololg E7MAA 4 9lrks et &
AFSERIGE, 7]1E9] =olo] ulste] PRI OR ofEA Ze of ool E7AA 4 9
Cxle dYstn Qrk: AoA] & W Uolzith tib ESGEAP} folrte] Han

87)

88)

Delaware Code, Fiduciary Relations, Chapter 33. ¥2& 23} 7}t 3302. Degree of care;
authorized investments [For application of this section, see 79 Del. Laws, c. 172, § 6]. (a)
When investing, reinvesting, purchasing, acquiring, exchanging, retaining, selling and
managing property for the benefit of another, a fiduciary shall act with the care, sKkill,
prudence and diligence under the circumstances then prevailing that a prudent person
acting in a like capacity and familiar with such matters would use to attain the purposes
of the account. In making investment decisions, a fiduciary may consider the general
economic conditions, the anticipated tax consequences of the investment and the
anticipated duration of the account and the needs of the beneficiaries; when considering
the needs of the beneficiaries, the fiduciary may take into account the financial needs of
the beneficiaries as well as the beneficiaries' personal values, including the beneficiaries'
desire to engage in sustainable investing strategies that align with the beneficiaries'
social. environmental. governance or other values or beliefs of the beneficiaries. (§&&

&Y https://delcode.delaware.gov/title12/c033/index.html [0}X]S AA1Q 2022.4.5.]
2 =79 1. 2. 4 Fx.
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Ml A7 2FEE A4H0R AYIHL Yok AP vlERYe TPIoR 5
of ESGY@ol 7Ho] Athz wigsol oAl Ui, 1 PRE ZESH YPEA
SOUEL PN £ UL ok AL AR 2o} ool @A P Holgt
T gesos WU 4 oA Hokh opAl Lekd, SAAPL ESGRICE Astel 4
o 57| YeIME, Aol ASKOR F7bE ARA (mispricing)stolof 5}
T o2t SRA ESGRAS 1 AN EALEL 2 HIH EXILE
T} FLs}c}.9299

89) Bodie, Zvi, op. cit., pp.359-361. {AF1AFE 4 Abdo] F7to) O]A]= axto] gt AZAI
A5 WRio|th.

90) Bodie, Zvi, op. cit., pp.373-375.

91) ESGeF #H" do] 7tAo] Aoz ¥HFEX] Atth= 7]AFZ+ Duguid, Kate, “Financial
Times, ESG Fund Boom Masks Mispricing Dangers For Investor”, (March 21, 2022); &7
AP AH7tAol ARE Agel #AE =3t £ Condo. Madison, “Market Myopia's
Climate Bubble”, 1 Utah L. Rev. 63 (2022).

92) A £ALL 8ol Tt ol SAIY, Qo] E=B(X 31), 340-341%.

93) chut MZuls maoh ARE WAl ESGYYelnet RushA AIAQ £AL 8oL thgol 47t
A ARE FOjslor JHTin AmAAT. 1) LMo PgH FAo| Azl(public exchange)g 53t
of Z7PHQl 2ol ATIIE ofHth Age] B84e HEE O ofxl7t Al AubHoz A
28 £Ale 802 Aduge Eustt 2012 AL ofFrks 2o that sllo] dolst Exjaict.

APxAFL ste] o] ottt AR w7 F7to] oEste] &g WHoleb A AE o

of. 22igk §ojet Al AlRtol whel WEsk, b Atge] o532 Gojx|7] ©Hot 3)

Aol EARE A2 589 EAZEY v v 82 AQFTh o]2fgh v &2 ZAL 2
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oAl M3t olo] ESG 93e EAK o= mofsld o] ZeA¢KBlack Swan) &
S wme] Y3(tail risk)olzty BT 4 9ty YAl ZetA =8 H(Nassim

Z
(@)
=
o
[«)]
wn
.%
o
D
=
Rl
>
1°
2
|o
U
n
7]

2 )990]2t= &ole d

o wix
YRS 29 A717E GAlE 202, 7 upgstgo] 0le wolx] AP oj5o] ofd
T Ao

ARE, AT @AsH=s 4 2 GAIA AR ohgo] dAFY 49 ARdS oueith
SHAH0] HEs sARNCz Ayt AS A d(tail risk)%)ojtt. obA AR
AEeh FARE DA ool gt o] BRI 4t 22 REHEALR BUS
+ ASARA AFolgoll 7IxskaL FAAIFO] Fta(normal distribution)E T
th= 7Pstol Aot detbd AsARl Ajfol&of 71xst FAMEAS o] felstal,
HAA-20l 50 WAE L5t FAPSH=S stal Qloh. SHR|TE Aot S=iAeh e
Aol BAste Fee BERE olRAl ¥e 4%l sidetthed ofge] <O
1>0] mpetA Jefjmel AebA Jefjms at, A 9k (skewness)¥) gro] Fdst

517 =t}h. Schanzenbach, Max & Robert Sitkoff, supra note 29, pp.441-443.

94) 78A|(Kanzer) w4 ol2igh ARollA AR SR/ ESG Qo) tigh FE7F A EA® Foto] vk
z]ojof stcky ZFAstr}. Kanzer, Adam, “‘Exposing False Claims about Socially Responsible
Investing: A Response to Adler and Kritzman”, Advisor Perspectives 3 (June 2013).

95) Aol Sol=, 25 YIS YHsH] ojdos fEdES Z5 WA oleRbol2t Azt
M, A2 Wiz ]l AFng Y 8ol Aot o]& FA 8ol oW AT o~ Qv
H2o|A el ofxetoloj(extreme outlier)Att. SHAIFE = E(Taleb) w4 Aol 48l
W2 gHAdo] EXfstl FAY ARA] FAE AAo2 = o AFKIE FA5HA] A%k7] dizol,
ol Ectx] ek Zolct. Fha EAQ! o7} ohe kol 271} 20% ofekgt 1987 109 AAAA 2
I](October 1987 Crash)S = 4 9t} Taleb, Nassim Nicholas, The Black Swan' The Impact of
the Highly Improbable, Random House, 2017; Bodie, Zvi, op. cit., pp.941-943. 1 QJoj=
LTCM(Long Term Capital Management) s[|X|HE7} A2 E Aol FASE F8AHS] 714 0]
o gat ct2A §AlojwA LTCMo| ahthet A|RE olayd & ¢/ e 2848 Aol 542
% LTCM A1 olA] Zelagho] sfgatc},

96) Bodie, Zvi, op. cit., p.148; A-9.¢], “7|UEXIAIS] ESGEAIY} A|47154", 7|dHAT A35H A
3%, Sr=7|dWerE](2021), 40%: me2|9]go] WAESH= ARgio] He2JARf(tail event)o]t}. Bodie,
Zvi, op. cit., pp.941-943.

97) ¥ =30] [1.2.

98) B& AFEnoA HdZHmeans)2 0, BAKvariance)2 1, f=(skewness)= 0, A (kurtosis)=
3 olate] ol Wia o2 gre o SUsitiete AEglo] 32 xustel MY Rio] Ax: A2
ne2] 3(tail risk) =& T U(fat tail)o]2tx ot
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AYge Ges F34 Jejnst g 25 ook A5 Jdn
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Jdde ICk BOITh102) E3] ESGHRS FA
A Ch EsET ol2ld 9@ AEAY FP-BA BHoRE 1 AR Al
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31 "okt

oF Al%gol "lmgAlolojA ESGH o] FAIVA SOl A= ¥rgEo] QIA] 42
&, MEEts Walt AIn wae o] A" 7HA4d7%(mispricing)2 oEA &
sto] 2alE s 4 Ave F 7R UHE Aekstt. shus 232 (screen)o] 12,
€ stte FAdRE (stock picking)9] ®fgoltt. A WA g2 oA gt vA
H A3
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o O rr
oC
ro
fin)
i)

of of of mu 12 4 [ M L oo oX r2
i)
o O

2 2 QIcke Zlojch109 & =2e gro] Frjuielo] met 5
2l o]ojo] FolEr kojt AWML SUsHA AGHL, EF 1 =9
ARsiete B =2e YAER A3ejde sjBAoR RAEALY s|8] Fol:
Wol7] wRo] F/PHQl 201g AL AR Urkm AT £ A FA A
e g AdolA] %o ESGE AR 7|U5e Muste] ZEZ S TSt
Aolck. % o] EAtiolut A W2 ESGHPE Latsti who|c.100

99) dfl=, v E &2 HE T2ty BHSH: skewnesse FAONA Fdgiol oigt vloiR el vhgFut
AT 2 UERACE Bodie, Zvi, op. cit., p.138.

100) A =(kurtosis)= SEFE WESE J= 5 UE= Meojth. <28 1>0A] mpehAl J2fjmr}
S Ol Pt o WESHY whebd A= o] ©f 3ot Bodie, Zvi, op. cit., p.139.

101) Schanzenbach, Max & Robert Sitkoff, supra note 29, p.431, pp.438-439.

102) Schanzenbach, Max & Robert Sitkoff, supra note 29, p.438.

103) Schanzenbach, Max & Robert Sitkoff, supra note 29, p.439.

104) ABEEAR AL APEAMITEA 2B RP(CAPM)E R2{ohe® sher, ol AYSld(market
risk)ol S5t AAA APy JHERAY foE L WAL e ol&oldt. SHX|TE ujof
(Fama) w49} ZlX|(French) w4 o] o] AGYdA 9] WS mFsto] o850 Fad2 0]
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Resolving the Conflict Between Trustee's Duty of Loyalty and ESG Investing

-The Lesson from Anglo-American Jurisprudence-

Jeemin Song  *
<Abstract>

ESG is all the rage, and the trustees have come under pressure to
consider ESG factors in making investment decisions. However, there are
fewer debates about whether ESG-investing could violate the trustee’s duty of
loyalty and whether a trustee should consider ESG factors not to violate a
duty of care. Under the sole interest rule of trust law, the trustee must solely
consider the beneficiary's interests. Thus, the trustee’s mere consideration of
ESG factors violates the duty of loyalty. Under the best interest rule of the
duty of loyalty, there is no consistent empirical evidence on whether a
trustee’s use of ESG factors could yield the same investment outcome if not
enhance the risk-adjusted return.

Some academics argue that ESG-investing can provide superior long-term
risk-adjusted returns without solid and/or consistent empirical background.
To supplement the discussion, Schanzenbach and Sitkoff argued that
ESG-investing is allowed 1) if the trustees reasonably conclude that
ESG-investing will benefit the beneficiary directly by improving risk-adjusted
return and 2) the trustee's exclusive motive for ESG factor in investing is to
obtain such a direct benefit. However, under their theory, ESG-investing is
not mandatory but allowed when it meets the above conditions. This article
also supports that ESG- investing is allowed as long as it satisfies
Schanzenbach and Sitkoff's suggested conditions. If not, for ESG-investing to
be permissible, it should be considered one of the categoric exceptions to the
sole interest rule.

The trustee should implement the overall investment strategy considering
the risk and return objectives and has a duty to diversify the investment of

* Ph.D. in Commercial Law, Solicitor in England and Wales, Lawyer qualified in D.C.,
Legislative Researcher

87



2022

88

the trust under the Prudent Investor Rule. However, the rule does not
prevent the use of active management strategies. Seemingly, ESG-investing
can be either an active investment or a long-term passive investment,
depending on how it is constructed. However, active investment should be
prudently designed and pursued to reduce overall risk and thus achieve a
higher expected return. Moreover, the cost involved with ESG-investing
should not be overlooked.

Keywords: ESG Investing, Trustee's Duty, Duty of Loyalty, Conflict between
ESG Investing and Trustee’s Duty of Loyalty, Prudent Investor Rule, ESG Risk.
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