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348 A33(2020. 9) 228%.
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TEAY o|FEZHUL dFRH R LA 4t &7 EAY SR kv g s fuk
PAZEE LA o] HEE AEA|Lte] HiZEl =S sty o] EHS HESH
ORH, o] 5EEZAYUS A+ &o]Z Disgorgement ¥ o}y e} Account of profit

sdolglE 8o & AMEdte AS BT F Q. F 809 AYE T3 o 5E
SUE 4dF olsF = A7l ool A= Account of profitse] AL o5}
RSk g

1.1. Account of Profits

Arrd o w2 Fo BFH(Common Law)dlA= A4t AFE F+ A= dAZRight

to seek an account)’} AR A T 1 ALAT) BRASH T 23] g A A3
o Aut 3T HATHE AT & JUATHY wEtA PG FEHAS REHEY 8
S TR gYEs o|SEESHTHEHE JASIE AL FE5HA HU o] F 1760

WAde 3FPY AFdol BEHAY oSESZHTAEAS ASH HIATSD %7]
PP H A= Account of profitsgh= & F2 AFESIH L, AEA|Lbo A A
olol& AWE A AA F7|th 52 A4bgkrh(taking of account)= &Pl A
"36‘}9&‘1}.6) SHARE dA8HA FEstH 2vkE AlA | Al4kskeE FA(account taking
process)¥ o]5& EZE3FE Zl(the order to pay)e B/l 7Mdelx o] F MEL
F3sl= Aol A Account of profitsghe= €017} o|SESAY FAFTHoRE WA
sgtim Bolo s} = /\lE‘rﬁ]X40ﬂ A= 27 D ALbsts Ao A AH
O 2 ARIYFATE T olds FHEZ Ae Hotd & A wEkA A o9&

ASe AnRE AT oloE WU TAFHOR YA Aoz FHY 4

ATt Ao} 2 AYS WA E d1r] wjEol Account of profits &t golE we
olof ot S/ &0l =W MAHETS FofF 2~ 7o) ALttt o]t o] 52 F 2ju]9
Atol= glou mEAQl &ofQl o]5olgts ©olE AHEstle. ttt s 8olg d9Yste do=
W] Tl ol 55 EERITY &2 o]dg EEFIT et BT

3) 2tz 204 AdHgt upel Zo| AMsiH oA = Account of profits @A] Disgorgement?} UFRFZ}A]
2 O|SEEMY, o]ogtaAQ], o] SuretAle], o] S A QA=A 5 thgstAl wsty QIR
2 =eoME ol SEEMAC R FUSH HHsHI ':Jr':'J, Account Of profits®] A2 dYst=
4eout geoz mIIsHYCH

4) John McGee, Snell’s Equity, 13% Edition, Sweet & Maxwell, 2000, para. 44.01, Jessica
Palmer, “Availability of Allowances in Equity”, New Zealand University Law Review, 2004,
p.149.

5) Meager, R. P., ].D. Heydon, M.]. Leeming, Meager, Gummow & Lehane’s Equity’'s Doctrine
and Remedies, 4th Edition, LexisNexis Australia, 2002, para 25-005: Jessica Palmer(2004),
oro] Z, p.149.

6) A BERolARE EXjsIE F= AHH HEARQ] o] F Fof shel Duty to accountoﬂﬁ Y]
SHJTHY ¥ it o] oJR s HHH 499 AT R accounting of profitsZ A4S
C}. Samuel Bray, “Fiduciary Remedies”, Oxford Handbook of Fiduciary Law (E. Criddle, P.
Miller & R. Sitkoff eds., Forthcoming 2018), UCLA School of Law, Law-Econ Research
Paper No. 18-04 (2018), p.6. Account of Profits @30 tjjst =22 Samuel Stoljar, “The
Transformations of Accounts”, Law Quarterly Review, Vol.80, (1964), pp.203-224, 1964;
Douglas Laycock, Modern American Remedies, 4" Edition, Aspen Publisher, (2010), p.661.

7) Matthew Harding in Andrew Robertson & Hang Wu Tang, The Goal of Private Law, Hart
Publishing, 2009, p.341.
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2 Aol oet 44 AAE oJHEE 81, o|SEEA
Qe Auslr] §F WHo RE A Yo

et 22 A e = FHWAE FEAY oJSESAYd= F2 Account
of profits &o& AF&sta HBFHAE & W AlkHolv EHIAYH FoA=
o] SEZZU((Disgorgement)o| 2= &0l & F2 ALESt gt mEkA F=9 o5

EZ 4 (Disgorgement)> A1Q1e]5 #uk B ofye}k AloFH Rk 51 2 A
o5& HEsle FAlFTe EEITh = Disgorgement J Al ALl e Ao
| SEZH Y Adstd AFESh= B0t ofyth ol F I =TIE T Jid

o] Hrjslo} AEHWA FTL AT FrNAE FHHY o Hugzum
AhoA 5N RFATE BAT T ARE Easel AgeA Bt
Q]

o

r 1

T2 A= Account of profits?} o] 5EZ 3] (Disgorgement)ol] thste] 4=t
= OISESHUS A= EE ol FFolA ol9e EEdste AF, 7Y
Zb, EDoll tig W8S 23ete W, 49 A9+ EESte 39 AATE 9
mek7] o F &olE TSk ARgsioF kil FRIHI0 RiE T g 9
Aol Zol7t EAFN=E BT 59 o|dv¥HEdelman) tHH B
Disgorgement®}+= |72 Account of profitsglal A AHsh= AL EF L 7I5AR
g3 FAG. o]ojA o5& ‘1}%3}5 TATEE Yr|d "ole TS oF
E &4 9 (Disgorgement)2}ar w3} =+ 9]

s = Aol Egstths Aol &
Account of profits®] GALA AYS L FFHHI HEH FAFEHE FTESE=
Afde 7 MEs FEste Aol BEstARE vlw 9 G UM = T
Hol] nHE3g Zfolo Esluzld fES LI A= FHoIT B =8 o
Account of Profitse} ©]5 EZ2 < (Disgorgement)7} T2 AYUS Hlgto 2 x4k,
TFHOE golE dHUgstE Aol TS Y F AS Aol odrnt i

o) gl Fo @t

2. o|SEESHY Y ZA

8) Jessica Palmer(2004), 2Fo] =, p.149.

9) &% Account of profits& account accounting® 2 RB3ISH| & , =
"7‘“0‘0] oftjet 4o thel A <d(account for deficiency), & &84S 0]
U2 JIEUT 2EAY LU 99, FooR S oJurgt 9o A
o accountt o] mel A MpAIE Mloe ofsfalt Aol Egsiel, 2k
2,5 FAAR ool o FHLHOR Algst: F9oE F2 o|SESAY
Simon Gardner, An Introduction to the Law of the Trusts, 3th Edition (2010), pp.2

10) Samuel Bray(2018), 2] =, p.10; Meagher, Gummow and Lehane's Equ1ty(2002
Joshua Getzler in Evan Criddle et al, The Oxford Handbook of Fiduciary, 2019.
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44) Lionel Smith(2013), 2t°] =&, pp.100-101.
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2.4.1. A7} AFEA

A HAAGFAES AQIgFE He BH AAVE AFAQd A4y Aolst
o & ARIeF-5 FeEA oA Rstes 5T g He #HS FHSA &
ok "z o= o]y HE(Easterbrook)dAtel 3 (FischeDx s+ “Contract and
Fiduciary Duty” w=&ollA A1 F= A o F9 %ﬂ%i EAste EES o F
7F ot A€ 9g3thie) S ol AJYF= Ak A vES 1P EHA]
RFe=ths 7 Stoll Ak 23S AHulsHAl X—'“*EPOE\‘E}% ZE3A = 2% T sk
2 2. oyt AeF 23& AHudHA "-Vé‘é‘}t glol= aH]go] £AeEHEE 41l
5 A BT Feosids AoeE FAHeE 23S Hdel 4
(paternalistic) 33k AC 2 EopdD F o]& 4 Ao wz=m alele R}
B33zl 913 FZ o] oflgt YAAES FFY HAE FXA77] A7
ghobar mfotetthas) o] gk WMAA A FAE HiE O E AQIYFE AoF
TEEH = EES o5} oiYelta FAS = guE Al eFEAH(contractarian)’ 2kl
™ g gk t}.49)

%

N 18 e X
o% et & [o ¢
ot o

242 HAAGFAEY o|FESHY +&
AGEAEL 7|2 oR Ak oA YR} v go] o] Z A5, AT AkS
olY3tA Fe AL FE3lolof ks YAola M E-FE EAS 1= Aok
Zgols ARIeF-E EFUTH0 welx  o]2E HS(Easterbrook)¥Abel 34

45) AlQlojZof ozt AEAQl Adl= I=29] Bristol and West Building Society v Mothew[1998]
Ch. 1, 18 o] Millet TAF= AlQle]me Alolo|Bxjo]] RulE|l: ZE3 0|82 of ojRy r}
£ ojno| elubmit ri2 WA AnE oplete o)wetn Aejat v} gk
46) Frank Easterbrook & Daniel Fischel, “Contract and Fiduciary Duty”, The Journal of Law
& Economics 36(1), 1993, pp.425-446. Ti2tA]l o] AE B E(Easterbrook)iAte}l mjadl(Fischel)al
Nl 72 aiete) oldel mie} Aoto] S WAL+ Alckplopt in. opt-out ue
PRI @) ARl BAS Bastt GRS oplo] AN HES A Se oy
AR BZO| 0]o] MASIE AL olFsrlo] AL AbRlo] el WA EsaAl ofso} Alel
oo tjgt MEEAIST AokEAtSe] oo Zejk Yyolrt,

rl

r\r

>~

47) Frank Easterbrook & Daniel Fischel(1993), 2to] =, p.425.
48) o, ALEAES HYo] AUYRAA A RE st olfE FAMRIY] Fsolde AdsH
7] 5t Aere] wER oW drhy wi Zo] et ulmA el Ao Baisle} vlLeld Y

=~

l-ﬂé

A 2 2

o] chgt Rt BES D Welol YAl oAl £ 4 Aotn wi e eeiAl 4 4
9)t}. Frank Easterbrook & Daniel Fischel(1993), 2t9] =, pp.431-432.

49) AlEroA] AFA EHL AHYst= =9]= John Langbein, "The Contractual Basis of the Law
of Trusts”, 105 Yale Law Journal 165, 1995.

50) o]AE B E(Easterbrook)mAtel mj4l(Fischel)w o oJ5tH AF2AE2 AQIEA:= AH4le] o

&2 o35t Hlof] H|8-Z BARN=H o] A v E-o= FAlo] mIrEIC) ohA] T5tH AlQl -4“7‘}
A

7} 4110|122 o|aYste j7tR Solab B8-S AFsHo} St of B]8-2 AUCILARE FAo] EA
stel Blgo] Z7Ietckn 2ot S4B 8ol a) WolM A 9 oAsty] Ut 27k vlg
3 b) Relxte] 29 2S5 FU Fo] of Me |82 mFY Zojetn wok AGEASS ANH|S

9 PAElgo] £0hT J1sy] mhRo] AubHoe $AIE o 2 FUWo= Boh mepd A1eleA}

U A =

£ o] Yaldh A0PE oAl W8S PlHor BPWIE AU FIHe Lol A
Q1o & olgfo] izt 7IR|E AMilE°] Algohs Y| &ET =0 #Hshs Fo+

ol ofsll A1QIo}Rolato 2 Qg F1AIS ABWS ol wichel Aol Welo] Bmeh- Fe olo)
TR ¢S Zlo 2 Er} Frank Easterbrook & Daniel Fischel(1993), 2t9] =, p.431.
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(FischeDw & o] SEZSA Y21 F fnke] 784
A Saful g <

ofol & ZFA|3}etr] wZol E3fuld

2hal —Zr%f?} 5D A9k o] ~E] B =(Easterbrook) @A} 1] 4l(Fischel) w51} 4]
T2 AX7F e 7EHE 5 9T Afole olSEEAY Bads wjAst
A= gr=1}52)

FE](Cooter)9} Zz]=RHFreedman)a 4+  “The Fiduciary Relationship: The
Character and Legal Consequences” =&olA T 2 HIHS FHIh o5 21
o F-5 FYoFet FHYFEZ FEIY BATUTD o] FofoF dto=
e A S FATHoE s A} FFY FYE VSO EF U]

]_

ol

X

FEottha Bohsd vt FAoR= AQdAY AR 1 oF fvks g}
H7) 2ol EuidAder FAAF vk AASA Kshal Esude
o] W= shojof drhal dwdn. FE(Cooten$} ] =RKFreedman)x+ Al
AojF-Apel Aekel A5, dAT FAAF} o|SEESAY AA FAATE AR &
AT BAALE O] Aokl A AAE W 2FHUE =Fo= 4%6113}55)
AckeAel AsiE matdts AT A48T SESAYS At =
Fej ] o efuto g FHE ARolA oFHute 248 F e Vb =9l
AEE Foha FAIATH

.

£

o o o

ol ook _llN

. IrES ol SESHYS B4 7E/d

51) O tj®xAQl o2 9otA AFS$t Boardman v Phipps @S &=t} Frank Easterbrook & Daniel
Fischel(1993), 2t9] &, pp.442-443.
52) o]~E{E 5(Easterbrook)tAtel mA(Fische) e FEUA AXS QP5te 5782770 S
Setn AL QAL UAIRE =20 MPKQl =0l AIQIQRAE FAUI eI o] SEEAY
g Rshe g maAS|o] Al RAl] FAloln gjute] o] SEEMYS HEste g HEots
A2 B 4 Q& Fojtt. =29 A28 2 Zt. Profits-based remedies discourage the
transaction, and often it is better to accept some risk of transgression than to extirpate
a category oftransaction. We could avoid this problem only by limiting the category of
violations of duty to cases in which we seek unconditional deterrence for then no remedy
of the defendant’'s wealth is too high. (¥@%& ZA}) Frank Easterbrook & Daniel
Fischel(1993), 99 2, pp.442-443.
0] =stA 9] 740H01“E AlRIG| ol A FoF £OJo] 7 Fo] ZFE|= Zor 2o}

53)
54) Robert Cooter & Bradley Freedman(1991), 2&t9] =, pp.1056-1064.
55) Robert Cooter & Bradley Freedman(1991), 29l =, pp.1048-1056.
56) ol S0l 10083 &g dryo] Wztd sgo] 1/30|2tH, Aolz 30089 HZZ FuotdH,

MEe Qg waol oy 2olm 5| AL A OHEIAZ FA0R] gjto] gt AlE Ale]
omate ololg xufste] olx| mub Q- ZUwE ulstolol @elum FARICH Frank
Easterbrook & Daniel Fischel(1993), 2t9] Z, p.441, o9t s AR AIQIQ|2Xo] o] & & AR
Qo] olxlot AR W AW AZS BEstol ALGIITHE Wlo] Ik,

57) QJA|AlErS ”*}KH ’\E“”*—M}Oﬂ Z1Z2HA] gal AEgHAE AAske 490 dREHe AlEo]

LN
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WEe wAsy] ok ohlel A AMRAAL B =R o]SEZAC] TUA
AYe BAG 5 dod A Aol JAAET YT GYS FAT 5 Yt
T AR ER o|SEZNYS BAH HYUAA AWA YYow YR BA
b otz S AdBA wek B2Al Aol drhe Asit AAZAE B3P

L o SESHYe HE 434

Zolel 44

&/

o SEESA] MAH, dA A0 U =olE A¥ER7
2 3l dis ®MA AmEAG. ol IvHY =d4, AHdH
‘E-A A 7)dkproprietary base)l 7] wjEo] E@Z ago] g}’
gl o]& WA olsistr] 9ot A7t AlRle] R gfute]
= A7E F Ae Hoe 712z FqArt Fdds gy
Irgel Fde) 44L olsfEtr] HAsiAe EEEd I
=de E3HE WA olsfistool It F=olA Algo
A Afrd(egal owner, legal interest)& FEA7L B3t
HH A AfFequitable interest)e FAA7F BHfste] AJ4kHo
o5 AlgAqte] AAlA afdAe FAolL 9
= Efsta ot GriEel afdEe HEkEed A4e o
A Al Hs) =l dYE e T gAY d8RE /4
A =8 AAe 2 5 A0 mEts FeiRe FEHATE /L‘iﬁ‘f
Z stof ARgS AU A Eskd, Aol el Adele
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oAz EAGNE BPEa e
& ol gte] AaE oo HASE

EFo] ojsfl, v]wAFH A19¢ Al45, 2011.11, 1266W; Sarah Worthlngton(ZOOG) 69-70. AG for
Hong Kong v Re1d[1994 1 A.C. 324 (PC) o] WY —Mﬂ/\]‘?}; Basted 7| 'IHTOH HE g4
olgh Zsfel o] SE S0 BUA AL Buelgitis & shA| Zsi7h ik,
S6) AbiAie] Abldd] el KA el C18e) L8 A oA Aol Solio] o] Bt
7, wAbget A77%5, @ WAREelEl, 2016a; o]z, ARy solxte] A9, Al
(XXX), BfgAL, 2008, vol. 30, 2008; oAz, A AHY Fxot »oAF Hoof Het
X oAn”, Merfsta uhabsiel =2, 2009,

59) =¥ 3 Afdo] oiet Foivat 2] M) Xpolof oieh A2 o]AzH(2009), kol =, 1479 ©]
s &b,

60) ol H(2009) Qo] =, 156-157H.
61) o]A7d(2016a), 2] =, 103-148H.
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U A3 o5& HASEE & £ A Aol UATh6) wepx FejHo] whe}
TEA7E ARl futo g AeAjLhs A -
A ek 4k 7}:<]7} E%’S}-‘E o

A )
A Oiwﬁ} 2ol 7t A=A 7&‘&’6] AHREE o}&ﬂ S
& =43 AR A E, A °*d A 5L AAHTH
il %Xé A ko] ik AdHS AA
Ao YEFH(following)3} the %%%
= ° ATHED AEFFHLE AE &FA
A7 ERRlol HAstn e 9ES A3t (dentify) #E& %(clalmmg)‘é}
AREAl A4S A FEE HEY AgE AL &d5e
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e
o
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i o
AC)

g A7 9ES o3ty

7t 5 LEY At S FAs dYE FASE
Z2ol, G 83 FAFEY] M F B4 &

e Aol SAA L] oyt I diAES A
st dlol g =4 £A7F & ¢ AR, o
of thd E¥ 32 7]¥kproprietary base)& HIEOZ F7]o] thE
S AAZT oY AHE EdH HAES MBOE, o5ES
A e AL =2 F Ao 5FS offjolA VKR

f
o £
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Wy oy
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e A O
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40
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1o
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2o

13. stAle] As) 2 #ee) 58
1.3.1. A2} )9 €l(Sarah Worthington)a4=¢] 73]

A 99 " (Sarah Worthington) =+ o|SEZA Y QA A, EHA HA o
3 AFgE dEAHQA Aol Akt 4‘”‘54(Sarah Worthington) @ 4=2] %7] Asje

, ol Ajarde] BeP} glo] AlEh Ajate] A9o] WAoo HEi)

g ool pexiel AYe weh Aasojojsic. gyl Aarel 2t slel ot

FEA £R200] Sk 20l Wl 9ol Mol ol 2R A4 g AUE WA o

Sofl 2EAE Soate] ekt BT T & U h5Aol o =t

63) A propnetary remedy is one which attaches to specific property as opposed to a
personal remedy ie a damages claim for money. Lexisnexis A9 i
https://www.lexisnexis.co.uk/legal/guidance/proprietary-remedies-including-following-traci
ng [EZ4MY: 2021.5.24.] 284 442 A2 ¢, diMla &2 o] AW B 9A A5
+ ol SRR Rojel FA|aTol2tr Attt

64) Zgdol tgt dode o329 %i% xR oA, FBHY FadEL A" He', AAFA, &

Hshd, 2016. 12, 114-150H

- 96 -



3
o
ofl I
o
il
b
of\
2
o
19
N
ko
kS
N
;2
_\1
Bl o
mi
o "
&
kv
o
Jn
fm
ro
B
o
lo
ry
AN

A,
Yy
ox
i
m
4o
mm £
ok
£
2
o
1o
_1
N
lo
&
2
o
fuj
2
_>L
},
2
)
N
i)
It
2
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N
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*\j‘é}*‘: oHE

o] % ALz} ¢ ¥ (Sarah \X/orthmgton)ﬂ—rt & =05 AR £
Ao AT LAk FHo| mEtd A3 A4 AHEd A
g Aoha SEATHED Al F-Ae] o] EEZAQo] EH
HeA oJEHALE AGSE HE o) SEESYYo] BT
2 ol&|stA R Aty Bt Al ' (Sarah Worthington)
9] Sinclair v Versaillest9 &S F3jA F2 o5 9uto] ALANTAE 0}
o] F&3tar, 1), 28 AL BAC et FHF AN AJYFApe] AR
A Wl #AG Zolr]e] EAF AFAS AR E WH, 39 Fee= *lOI«ITZ}
o A flollA AR 7|3 oA HEZ o]SolBE AHHF %?;‘4‘3}2 1A st of g
tal F4sERATT0

D B9 Ajiks &83le o] S s}

2) BS thAalste AllelFAte] =9

ol
ol
O
2
o

o 1IF
ox ooy &

Elo‘.l}i—{o

£y e

o
ox M
2 Al o

o g o
o Ml of & o fr d

o
4

njgrlr

3) "“"«l—rx}«l Ao A TAYZ 7]3] oA TAYs= o]

(of: A9 F&o=2 3 o], dF EH HE|Y ¥ FFE F¥ F)

o] Adl= Atgl P El(Sarah Worthing)w 4=2] Zsjol#l th=9] stzalE2] 23| o
gt AA FEFS TERISA B o|SESAYC] HHF A4S dva FH
st= StAEY Hilx: FLH ol SEESH U] EdF 445 1Y) ~‘?’l'3ﬁf‘1% 9
A7 44 7125 AYaL dofoF ok AHednhD E}EPH et o] &3t

A5 7E A Le E&ste] TG olddle ERAH A4S FAE F

o
ATty FASteIE IA APH HAS FYsHE Ashsh SHFTE

65) Sarah Worthington(2006), pp.134-138.

66) Westdeutsche Landesbank Gitozentrale v Islington LBC [1996] AC 669(HL) =g|oflA] Lord
Goff = M7t 2¢HA FHHE FEotH YAst= F71AQ o= o & 59 w19 mhihA] 44
<9 ES Y7t FHof st=vigte Awe YR, AdL oEeHJames Edelman)ts 2
AEA FFEE ot sdol izt A7 S WAE S8 AleTo]l A XSt ohab A] 2
MEy 22 FE2 1 AR|E F58o] ofuz}; 9o 54 G/dshs W TEs Akt HYst
=9

7) Sarah Worthington(2013),

8) Sarah Worthington(2013),

69) [2011] EWCA Civ 347.

)

)

o}
=
o
=

o] &, pp.721-736.
Fol 2 p.726.
0) Zt%& 429] ol R LAQ] FFif UX|g}. Graham Virgo(2012), 9e] A, pp.505-510.
Peter Birks, An Introduction to the Law of Restitution, revised ed. Oxford, 1989,
pp.387-389, 473-474
72) Jill Martin, Hanbury and Martin: Modern Equity,17" Edition, Sweet & Maxwell, 2005,
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1.3.2. A9 A A F=
A A E H}S’Jr 7o) SHA| o A= Sinclair v Versailles #eE|E 7|22 dlo], 1
Fdol met o FSEEZAYS EAY AFAY ANHFH HAFAoE FESIAT. A
= TEe A9 7]T':J+ o2 wgow At Y= AHo|th Sinclair v
Versailles & o] 7 ofye}l o] Fo|x ezt EHZH 7|dlo] HE3sta e
HES 79 AFdE =d4 AYES A 53], Sinclair v Versailles &4

T ©
MY #y o)%, d= 'Y T2 FHR European Ventures LLP v Mankariousol
AT 2RI T2 v FrRE FHT AAE oSEZHYS EA1F Qo
2 FASHIARE I ZAE HESHA AASA @3 Aot

1.3.3. 98 =& M (Peter Devonshire)m 2] 73}
AR viel Zo] Y& A NAE HECY HY FFRE

$ols FoatE WEoY nELSgEE EdF 7)dle] Qs Asidnh AT
HEE HECY vE S5 tsie EAF AYS FA vp oA, A}
w7 dsle IAE o)FA ESHAT old  tiste IH  dEA(Peter
Devonshire)u = FEA7F HEF5q 99t Adste] 24F 7|dto] A A
& uf, A3RT FEANA HES ALGT olF, T A3V FF e Ak T
dE Ayt de A ofd ASE FESH EA%H. 3H ol ZEAM(Peter
Devonshire)al & kel o] F718<1 Azt e A5ode EdF 7|dto]
AoZ B 477t g FAILD 45 5o FEAIL AAZREH HES
g olF, 3F A3A A AEALF MEE StAEH HE FHOE Du|dto}

Af-ole AgALte g FATE Es) 7 BASEA 7] w ol
Amoltt. g HEAM(Peter Devonshire)w ¢ Asfls W&
1S Foste A 8 digd ZAE AATdT=

o O
mlm

o & ® N o m{n

A onu7F Qt}. A EF HEZ Qs AL At YA FH Al 3k
o] = AL I 9 AGTE FEI= AHo| dANAHo=Z J}E3 2 W YnutAQ]
23 5 AYE HEFHOZ 3 HES vyEA HFS= Aol B3I A= oF
o,

14, kA $HA BAH 47

A RAY o SEZAYS BAA, ANA 4AoE TRIE AL N

pp.630-633.
73) & 3)9] BR/ol &ote o= JAAE L o|SEFAAS FHA AMAZ AT TZHo]
AG for Hong Kong v Reid [1994] 1 A.C. 324 (PC) d|d Ta= AlQIQ]Lx}o] o]Eo0] BHIILS}

H EdAol2fal WAISHA.
74) [2014] UKSC 45: Sarah Worthington, Four Questions on Fiduciaries”, Canadian Journal of
Comparative & Contemporary Law, 2016, p.74

75) Peter Devonshire, “The Remedial Response to Bribes and Secret Commissions in
Fiduciary Relationship”, 65 NILQ 23, 2014, pp.23-37.
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Tk AAATAL AU ol E H5D 75‘%01]
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ol
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(WA
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N
5=
2
ok

4!% Ao zﬁw}‘* H3H AL Z= wol v —sn, PREER
A 7P deba AEke] FeRt AQleRake] vhikAl, Al
AAARTG $HT Bat glov gt AAH BYos FERITHE

A aFH
o] A
3 2

Aol zk

Hed oS3 EAH A7

OlSEZAQIL VEHoR AAR, EAH A% FHASA FEHAVE A5 =
£ o5& EESte A dFoF sta, I Hede 744 oldx x3HEY. )
Z =+ Attorney-General for Hong Kong v. Reid™ Ao E@F HATAS 23]
oF 3t AR FFF o]los EZIEE 17| g Aolgta HAStA o]F &
< oISt A T A AT E nle} Zo], s FE oAM= AJAYFAIT HES FH

A T HeEgdes EEste Aol ofdE Y Her BEAE WA} 49,
284 2L A A" EAE FEtER sk ek &g dEelA &
T2 o2 HEr EAE Wi BF BEAY JHAdeEe drdt A2 @
g B EAH ZAL G EXNE REAIY] A EFo|AN AHAH A
AL FAstTE B3 T EXMARE Ade dAske Zo] BEsit & &
T4 o]0 —’F‘%XH Qe 23EEA AFE EAWH, JAH HAH(= FH3)

tal B Ao =g Aot

248 Yd 2= (Wiliam SwadlingalFes o]SEZHYS AdZ AHATFHOE B
Hets I 1Y 113 A e 238 & ot AWt meia vix] &4
2 AFE, JANES Bk st ol iUt F1HH ol E7HA EFIIEE d17] 9
g Aolgke FA4S A-sHA dvtal FAskaL s o Aol s

16. A2

sAC] A D BeNA A RAL ] SESHYe] BAL 44S Urke 7
S 9 7w sl TASE ee 8UH A4S 9 mo] 2t 549 thery
of 7%t & BUA AL Rdee DA A% A4S BAs) AR
BAQA, A TR A S Felsr] AT BHAA Fe REH ol

76) Sarah Worthington(2013), 2t9] =&, p.749.

77) [1993] UKPC 2; [1994] 1 All ER 1: [1994] 1 AC 324.

78) William Swadling, “Constructive trusts and breach of fiduciary duty”, Trusts & Trustees,
Vol.18, Issue 10, 2012, p.992.
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N BEe7] A8 ZAAAN He FASE g 4L ALt A4 A
g8 AAE By 98 AL Foels U8 44E Rolse ol B
et W, Ao Re] o SEEAS BAH AL Riste] Ao FAio
ADART $4817] §18 BAolgH o SEEHTA| Ao rate] HUARY
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297 A9 e Bosiofol ATk B 9 oL olafaly] otk AAH AL
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212 BF3o]5HI o|FEEHY
Au At o) S A (Unjust Enrichment)oll whE 94+3] 24 9] (Restitution)® o]
SEZAYIL TF U3 aH/AY Holr|k slal @S £835 AHgsrE &
o ol FHIHAY YA EAY Jdo] Y ¥x A
3

A 85+ Jid(give back)i® otdet Iavt 53 oS E7|EHA = Jid
(give up)= EZ3I37] wi&eltt Folo AR EAYYs BEs] s A, dAE
sl BAQdor TAE WRo o|EEEZHYORE A HJlojof L9 SEHA}
OJSEZAYL tEHOE FA o &Late Jidolth FAYF- 9RO E o]Qfo]

79) Peter Devonshire, Unjust Enrichment, Clarendon Law Series, 2" Edition, OUP, 2005.
p.282.

- 100 -



2.13. AEH &H{ujd o SEEZHY
0]5 iiﬂO]o] x]mz4 7]%—% o]z‘sg—g].l‘:_x]oﬂ q];:—l_ }_‘_.:__g]g]_ E—]%ﬂ ﬂ-—’}:.‘ﬂ @X}%
2 FEZAYES AEF {Ef‘?HHH"P(punitive damages, exemplary damages)¥} H|xl
SR80 A Eaul g TIsiAE AEstar TRl Ake] d9lE A S YolrhA
ALE] FEA YA BREIE EOE] A5 AAR o s BHago dxss 7
S i) AEA Eafud JA 919 LA ARHR ¥ FAGFTo|H Y
PRAR7E AHolS H{EHA %E_ ste] o7 71%5S 485l = 382 ulg)
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- The Origin and Concept of Disgorgement of Profits in
Anglo-American Jurisprudence

Jeemin Song9D
Article 43(1) of the Korean Trust Act, enacted in 2012, states: “Where a trustee
has violated his duties incurring any loss to the trust property, the settlor,
beneficiary, or other trustees where a number of trustees exist, may request the
relevant trustee to restore, reinstate the trust property: Provided, that where it is
impossible or substantially impracticable to reinstate the trust property, or
excessive expenses are incurred in such reinstatement, or where any special
ground exists making reinstatement inappropriate, a claim for damages may be
raised. “Furthermore, article 43(3) of the Korean Trust Act states that “where a
trustee is in breach of a duty of loyalty stipulated in Articles 33 through 37, he
should disgorge all the profits acquired by himself or a third party to the trust
property, even if no loss has incurred to the trust property.”

The disgorgement remedy set out in Article 43(3) provides exceptional relief,
preventing the trustee from realizing any gains resulting from a breach of the
trustee’s fiduciary duty. Yet, this powerful gain-based remedy has not been
applied by courts in South Korea. Thus, it is difficult to understand a clear rule
for determining disgorgement of profits case.

Before the enactment of article 43(3), there have been debates by legal scholars
whether any legal basis already existed for disgorgement of profits in South Korea.
“Unjust enrichment® and “management of another’s affairs(negotiorum gestio)”
were traditional remedies available to an injured party, however the legal basis for
disgorgement of profits was tenuous. Thus, the legislature found it necessary to
specially enact Article 43(3) to be able to impose this remedy. However, no case
law has been developed so far and Article 43(3) is often overlooked due to its
obscurity. The purpose of this dissertation is to clarify the nature and function of
a trustee’s fiduciary duty and the disgorgement of profits under Article 43(3) by
analyzing the origin and concept of disgorgement of profits and accounts of profits
remedies.

The vitally important duty of loyalty is not self-enforcing, and when a breach
occurs, the remedy should be in conformity with the duty. The philosophical

91) Solicitor in England and Wales, Lawyer qualified in D.C(USA), Ph.D, in Commercial Law
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grounds for disgorgement of profits, the corrective justice are tenuous. The
rationale for disgorgement of profits is to deter a breach of the duty of loyalty.
Deterrence and prophylaxis are the strongest rational for disgorgement of profits.
The quantification of illegally gained profits must reflect the nuances of the
fiduciary relationship and the manner in which the duty was breached; the uneasy
interplay between causation, remoteness and allowances must be considered. In
ordering a disgorgement of profits, a court should factor in the fiduciary’s skill
and effort in determining the amount of the profits that should be disgorged.
Disgorgement of profits is a harsh remedy, and its effectiveness as a deterrent
depends on its proportionality to the wrongs.

This paper also examines whether it is plausible to apply the disgorgement of
profits remedy to a corporation’s board of directors. In Anglo-American
jurisprudence, a director of a corporation is categorically treated as a status-based
fiduciary who owes a fiduciary duty to the corporation. If unauthorized profits are
made by a director in breach of his fiduciary duty to the corporation, the director
should be required to disgorge the profits just as a disloyal trustee is required to
disgorge profits under the Trust Act in South Korea.

Keywords: Disgorgement of Profits, Account of Profits, Fiduciary Duty, A Duty of
Loyalty, Restitution, Unjust Enrichment
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